USSB channels a1 three orbitsl positions, including five channels a1 101*.% QO April 30,
1991, we assigned the remaining 27 channels 3t that orbital pesition to DIRECTV.® [y huty
1991 ~ less than three months later — USSB and DIRECTV proposed joint use of 3 saxeliite
then being constructed for DIRECTY 10 implement their respective DBS systems. The
Commission approved that proposal, inciuding the requested extension and modification of
USSB's permit. X

48. Petitioners argue that the saf ignored parallels berwesn ACC's requests and the
Commission’s approval of the USSB/DIRECTY transaction, & They say that USSB. fike
ACC, requested a sacond extension of dme #nd modification of i construction permit 1o
facilicate 2 cooperative venture, They say that USSB, like ACC, relied on a satellite planned
for use in another permitiec’s DBS system 4o initiate its own DBS system. We disagree.

49. First, USSB had made 3 significant investment in its own DBS system. while
ACC had not. Prior w grant of USSB's requests in 1992, USSB had accomplished the
following: (1) spent more than $23 milliop for a portion of a satellite, which constiaied
approximately forty percent of the price of its fivechanne! payload oo the satellite; (2)
arranged w finance the remaining completion and faunch costs of the sateilite; and (3)
executed contracts with various suppliers of DBS home receiving systems. W

50. By conmast, ACC's efforts to establish its own DBS system since the prant of i
first exiension of time bave been minimal st best. Payments ou ACC's satellite copsmruction
contract with Martin Mariets ar the time of its application amounéd 1o fess than one percent
of the contract price.™  Although the Burcau's ruling relied upon ACC*s apparent failure 10
make subsmantial paymemns toward construclion and operation of a satellitz system — and
contrasted it with USSB's $23 million ipvestment — ACC fas failed o specify how much

W i i « § FCC Red 7576, 7577 (1950). USSE also was assigned three
channels at | 10" and eight channels ar (437, s,

W Se Advanerd, 6 FCC Rod u 227,

¥ USSBIL7FCCRedmi TSI

B Sx ACC App. for Review ar 15-16; Tempo DBS App. for Review at 15-16.

W USSR 7 FCC Red at 7250,

B ACC Semi-Anmual Report (dased May 10, 1993). ACC's semi-anmal repon dawed April 27, 1994,

nows that cleven paywenss hwbmmﬂ:mi&rmhmwmmmmm” 1993,
Mewr.nmmﬂmwmaofmmpmﬂ. Mereover, under bodh the
CPA apd the anignmens apeeme, TC is obligated 10 reimburse apy myment made by ACC on its
consruction cootnac afier Sepember 3, 199, Soe CPA § 13.16; Agreement and Plan of
Revrganizition &t § 11.16.
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money it acrually invested in the construction of its- satellites. i Nor hag ACC proffered any
cther conuact for laupch- or operations-related services under which ACC must make any
further invesoment in its sysiem. ACC’s cffors {up t0 and including its agreements with TCl
and Tempo DBS) consisted principally of negotistions for 3 merger of ransfer of its
consiruction permit — rather than development of its own DBS system.

51. Second. with regard to reliance on another perminee. USSB entered a
tooperative venture while ACC proposes 1o dissolve — the two are not the tame. USSB
censtructed and owns part of a sachite and operates its ewn sysiem independently of
DIRECTV, with "full operationat corrol® over the transponders it purchased and "sole
discretion” as (o the conient of the programming to be Tansmitied over jt3 channets, B
USSB has constructed its owe mtional broadcast centet, initiated and entered into its own
contracts with programmers, and bears financial responsibility for its proportionaie share
(3/32) ¢f the costs incurred in the deveiopraent of a transmil/receive encryption sysiem, &%/
Moreover, USSB had paid 51.3 million for development of the satellites to be used for
USSB's channels at the two other orbital locations that it does oot share with DIRECTV, and
had made scparate arrangements for launch of those satellites. A By conmast, ACC would
own no pan of the satellites o be launched: its control over the channels is irrevocably
conmacied away under the CPA and sold outright under the assignment agrecment. ACC
would sls¢ abandon its rights under s owd sacellite consiruction contract with Martin
Mariena #® USSB's partial satellite ownership and independens operation are not comparable
10 ACC's arrangements either to “se1* transponder capacity © TCT or to assign its enrire
permit to Tempo DBS. ’

53. Finally, the tming of ACC's extension, assignment, and modificzdon requests
indicates that it did pot intend to iruplement is DBS syswem alone er in cooperation with
otber permitees. ACC requested assiprmenr of fis permit just eleven weeks before it would
have expired. Prior 1¢ that request, ACC had repeatedly revised its construction schedule 1o

To the exem ACC hay submitted it construction contract with it semi-annual feporn, it bas redacued
e figures for progres paymens. Deospite 2 roques for et figures fering an o parte meeting with
ACC, e coczany has oot provided e requenied information.

B

USSE T, 7 FCC Red a1 7249,
Seg USSB Commems ut 4.

id. ac 7231

E B B E

Afer consumsmation of cither the CPA and the cransfer agreement, ACC would be obligated 10 mainuain
U comstruction contract in effect “for the benefit of TCI™ if necessary 10 maintais the Sonsguction
permit, aod TCI would reimburse ACC for any paymeots made o that copraet. Seg CPA u §§ 7.2,
13.16; Agreemenm and Plan of Reorganioation at §§ 7.3, 13.16,
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delay mijestones and payments. i USSB. on the oter hand. nude its arrangements to share
a saicllite with DIRECTV at least a year in advance of e scheduled expiration OFits
construction permif, abd less than three months afier DIRECTV received i channel
assignments at the commob orbital location. Moreover, USSB made payments to DIRECTV
wowalling forty pertent of the conuact price before the Commission spproved an exiension of
time. and continued 10 pay for development of rwe additional satellites. investing in the
ultimate success Of its own DBS system rather than speculating on the possibility 0fbeing
rescued at the clteveath hour by a suiter,

53. USSB's ipvestment NN an independent DBS operation using a portion Of
DIRECTY's urellice is not anzlogous o ACC's proposal eitber tw sell ansponder capacity
on a satellite that it never contacted o build, 4r w0 zunsfer s permit ourright and have no
further involvement In the DBS service. As.Tempo DBS said. 'ACC does not propose 1o

make any contribution to the TEMPO program. =™ We consider the Lick of ongoing
involvement a key distinction berwesn these two rises.

b. Direcisa

54. Directsat received its DES construction permit in August 198922 \Wc
determined that Directsat had satisfied the first due dlligence requirement N November 1993,
and accordingly assigned it 10 channels at 119°.% Five months later, Directsar sought to
trzasfer conrrol ofits permit t the parent compamy of EchoStar, which beld 13 channels at
the same orbiwl position. ™ We granted authorization for that transfer, specifically
approviog the foer-profit naoure Of the transaction.

- 55. ACC and the otber petiioners have argued that our resolution OF the Direxreac
case mandates approval of ACC's exnensiop application. ™ We disagres.

56. First, unlike ACC, Directsat did not request an exrension of its DBS construction
permit. Second, as we poted IN grapting the transfer applicaton, Direcwsat's invesmment N
the development Of its DBS system bad beer “subsmarial,” and its progress toward actual

B3 g 135, sepra.
o Sex Tempo DBS App. for Review a1 10
ou cm.‘FCCMBm.

% [irecisar Comp, - 2 FCC Red 7962 (Vi. Sve, Div. 1993). Disecisat way also assigned one channel at
§10* W.L. and || channels ar 175 W.L. [d

Direcisar, 10 FCC Red a0 88,

UK ACC App. for Review at 21: Tempo DBS App. for Review 2t 17-19,
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in ¥ copsiructioa contract, i

57. ACC argues that it has done as much as Direwizas did. thus it oo iUS precsedsd
with “due diligence. ™™ This conicniion is not suppened by the facts. First, the measure of
what ¢onstinuies due diligence IS different deperding on WNCIC the pecminsz is iN e term Of
its sonstruction permit.  Put another way. we expect an applicant to have accomplished maore
at the crd of a permit's life than in the middle, ¥ Second, even withour this distincrion,
Oleevizar 1ccomplished mores than ACC has 10 date.

58. We recognize that 3 DBS permines could encounter significans difficulty in
piceseding with (be constructon Of its svstem zrior o receiving its specific orb;uUch.arm:l
assignments. Such information cnables sateilite conireciors 10 order parts that are available
onty 0N several months' notice, complets s2tellite designs, aod begin construction based ON a
panicular saiellite configuration ¥ Upadl a permines r=cives is orbital/chanpel
assignroeays, there is a precucal limjtation ON the progress it Can make woward construction of
its satellites, Moreover, a frrminas without specific i {gnuean is in po positon 10
negotiate with other permittees fOr joint or coordinsted development Of their systems. Thus,
we draw a distinction berween the progress we expect from penmitees who have received
arbitaVehanne! assigaments aod those who are awaiting such assignments,

59. In this case, ACC received channei and orbital assignments, bused on jis 1990
due diligecce showing, in-April 1991, over three years prior to the expiration Ofits permit
Directsat submined fs due diligence showing five months afier ACC, b received its channel
and orbid assigmmenrs in November 1993 — rwe and a balf years after ACC and less than
fwo years Prior to the expiration of its constraction p2rmit. Despite ACC's early receipe OF
orbital/channel as5igmmpeats, it filled 10 commemee satellite coasruction OF come to termns
with My DBS permines on joint deveiopmea of a DBS systen. ACC's merger pegotiations
wirh EchoStar continued for almost three years, from carly 1992 through late 1954, during
which ume ACC repeatedly deferred its satellite constucton mijestones, Directsat, by

LBU  Diresar, 10 FCC Red at 89 (emphasis added).

LI seg 135, npra.

LY ACC app. for Review a1 21,

As we previously advised ACC, “the grams of Advanced’s catensiop request is oot dependeat upon a
comparison berween its showing and thar of (anocthet DBS perminet), but is insicad dependenr upon te
merits of its showing,® Advanced. ¢ FCC Red a1 2274,

Sex Dominion Video Sarelliee, Inc., DA 951734 (August 4, 1995),




conurast, successfully negotiated 2 merger with the same permingze, EchoStar, within five
months of the sward of its channel assignments.

60. When the Commission found that Direcisat had satisfied the firs prong of the dye
diligence ebligation. it had a conwract for delivery and launch of its first satellitz in November
1997 and its second saiellite in May 1998.4% When the Comsmission granted the transfer of
control o EchoSuar, Dircetsat was stil] proceeding toward construction under the same
contract with virually the same timewble. ™ At the tite the Commission found that ACC
had met the first due diligence fequirement as clarified in our Conginental erder. ACC's
conuract pravided for delivery of its first satellite ip January 1994, 4% By May 1993, the
delivery date had slipped t0 Juae 1996, By April 1994, constuction was not even 1o siart
until April 1995, with delivery scheduled for the spring of 1998. All other paymems and
activities had been deferred accordingly. ¥ Uniike Directsat. ACC was zci procecding on
he contact that we had previously considered and used as 2 basis for assessing due
diligence. ACC esseniially abandened construction of its DBS sysizm during its pegotiations
with EchoStar. ACC could have stuck a deal eartier, Aliernatively or in tapdem, it could
have procesded to build #ts sysiem. It made a business decision 10 do neitber umtil its permit
was about to expire,

61. The for-profit sale of a coustuction permit for an unbuilt radio or television
broadeast station is prohibited by the Commission's rufes.® [n Direcrsat, we said that the
reasons underlying this restriction - mainuining the integrity of the application process and
promoting the expeditions imauguration of new service — serve mporunr Commission

djectves. But we beld that 2 similar restraint need pot be applied to DBS precisely because
~¢ had sdopted due diligence and semi-annual reporting requireme s (o accomplish thege

samme erxds, 2

62. Diregusat stnds for the proposition that there is 0o per sz rule against selling a
DBS consmucdos permit for profit. It does pot suggest that a consmuction permit should be
extended for a party that has pot been proceeding with due diligence, simply because that
would allow the party w scl) the permit for profic In fact the contrary is true, Directsat

U Dircrsar Corp,, 8 FCC Red ar 7954 n 4.

BZ 5 Directiat Semi-Azmul Report (dated August 16, 1994Xschedule talls for delivery of firs satellise
on Jaouary 2, 1998, and sccond satellie oo July 2, 1998).

UV advanced 6 FOC Red at 2272,

WY ACC S¢mi-Annual Repons (dued May 10, 1993 and April 27, 1594).

B ser 67 C.F.R. § T23S97(eXD).

e

Direetzar, 10 FCC Reg u 89,
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allows for-profit s2les Of petmits based 0On the assumption that our due diligence rules will
suffice to prevent warchousing.®™ For this assurnption 10 make any sense, we rust enforce
our due diligence rules, not extend the permit Of thase who have not met their obligations,

63. Direcusat negotiated and consummated a transaction with EchoSwar in five monthe
Ihat had ¢luded ACC for almost three years. While negotiating, Directsat continued o
progress toward construction and operation Of its DBS system. whercas ACC did not. Even
ignaring the fact chat Directsat did not request an extension Of its permit, the circumswances
ofits case differ so markedly from the circumstances Of this case that it serves only to
demonsirate that a different outcore it appropriate here ¥ Our Direcisar decision therefore

lends oo support 10 ACC's pesidon,

B.  Method for Funire Assignments of DBS Resources

64. The DBS due diligence rules were desigrned to ensure that perminees would go
forward expeditiously with the development of their sysizms, In this case, ACC"s lack Of
due diligence has resulted in a warchousing of spectrum from which it now seeks w profit
Such a result would be comrary to the pubiic interest 10 the prompt and efficient use OF DBS
spectrum to provide a competitive service 1 the public. Since ACC has failed o fulfill its
due diligence obligations, s DBS consouction permit will be cancelled and the associated
orbital channe! assignments will revert to the public for reassignment.

65. In our Continental order, we stated that,

N the evers the permit of any Of these applicants, or of any of
the currem perminees, is surrendered O cancelied, the
remaining perminess from this group will have the first right w
additional allocations, apportioned equally, up to the agumber
requested 10 their applications 2%

At that ttpe, we detarmined that such an assignment scheme would result in the most prompt
dispesidon of the thetpending applications, and therefore would be preferable w any

2 The Commistion’s policy againn warchousing is "designed o preves an exicy from acquiring, or
reajring, orbind spectnan oo the basis of ypeculnive demand ar the experse of other pounrial users.”
CTE Cprp.and Southern Pacific Co., 94 F.C.C.2d 235, 161 (15€0),

Y peritioners avsert thay if we apply the same due diligence siandard @ Dirccusat as was applied W ACC.
we Will be foreed W deny the extension requested by Direcisat, whose permit expired 6o August 15,

1995. Sgg ACC App. N Review a 18 n.38; Tervpo DBS App. lor Review at 20, We will apply the
same criteria 1o Direcisat as we bave applied W ACC in determining whether an exiension is justified.

B¢ ronineial, 4 FCC Red st 6299,

3423

: — i r——

ik gy b -l < b W S ga ey

Ea—

PI——




available comparative procedure. In almost six years since chat decision, we have not had
occasion (o reassign any surtendered or cancelled chamnels.

66. Echostar. Dicectsat, DBSC. and Continental ask thar we reassign ACC's channels
to the remaining DBS perminees, in accordance with the assignment policy announced in
Contingnial. &= However, based on the record in this proceeding, the development of DES
service and iechnology since 1989, and our pew auction authority granted by Congress, we
believe this assipnment method appears no longer 10 serve the public interest. For the
reasons discussed below, we are currently of the view thar the Conrinenal assignment scheme
shouid b¢ abandoned, and that recaprured channels (and associated orbir) lecations) should
be subject 10 a new window for applications for DBS authorizatons. This window would be
open {0 new entranus and curent perminses 2like, and munally exclusive spplications would
be decided by auction. Accordingly, we intznd 1o issue 2 Notice of Proposed Rule Making,
that reflects this approach by the end of this month, and to reach a fina! determination before
the end of the year.

67. In this order, we have discussed three imponant policy goals for DBS service:
(1) efficient use of a valuable public resource (DBS channels); (2) promotion of DBS as a
cornpetitor to cable; and (3) protopt delivery of DBS service to the public. It appears that the
current DBS assignment policy ipvolves inberent administrative delay and uncerzinry, and
hence does pot facilitate the rapid use of DBS spectrum resources for delivery of service (o
the public. Tbe failure of existing procedures to produce numerous DBS operators has aiso
impeded progress wward our goal of having DBS compete directly with cable. ™ Moreover,
the currens assignment scheme appears to hamper implemenmation of viable DBS sysiems and
may pot reflect the evolution of the DBS industry since it adoption, and therefore may no
longer be copsisienr with these goals. Nor is it consistent with the public intzrest in

*recover[ing] for the public of a portion of the value of the public spectrum resowrce made
available for commercial use, *3

68. In 1989, when the oumber of orbital locations and channels sbugl:u cxceeded the
rumber avalable in the last DBS processing round, loazries and comparative hearings were

. Leaer from EchoStr o William F. Caton. dated May 12, 1993 Lensr from Directsas to William F.
Cston, cated May 13, 1993; Lener from Cominental w0 William F. Caton, daied June 19, 1995: and
Leger from DBSC 1o William F, Caton, dated July 7, 1995.

Ly This goal is shared by Congress, which indicated in the Cable Arx of 1992 it stroog support fer
services (like DBS) that comapete with cable. Sog 47 US.C. § 748.

an

Sex 47 U.5.C. § 305(H(INC). We now thar MCT has saced thar it wold submit an opening bid of 5178
millics fof the 27 reciaimed chanpels a1 the 110° orbiaal location. Se¢ Leuer from Gerald K. Taylor.
President and Chief Operating Officer of MC1, 1o Hoo. Reed E. Hundt (daed Oct. 10, 1999).
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the only oploas for assigning these resources.™ Each of the then-available options for
resolving mutually-exchusive applications involved complex proccssmg procadures and
significant regulatory delay. We resolved the issue by graming each apphcauon only 1o the
cxient thal it was possible 10 award an equal number of channel reservations to each
applicant.®¥ This assigroment schetne favored mergers over murual exclusivity among DBS
perminces by assigning fewer channels than were sought by each perminee for construction

of an independent DBS syswem.

69. This method of ac.cammodaung all applicants appears to have created significant
delzy in making DBS orbital/channe! assignments. Unlike fixed-satelliie service operators, -
which receive construction authorizations and orbital location 2ssignments at the same -time.
_DBS perminees are zxzignet specific Channels and orbital locations on 3 first come, first
“served basis only afier dernonstradng proper satellite construction coniracting. 1% The due
diligence analysis on which these assignments are based is titne~consurning and exacting.
While some permifiess procest apace as assignments are made, other perminscs may seek lo
DepoUsle mergers Of cooperative vennures, and put construcdon of a DBS sysiem on boid
while waiting for a tlearer picture of ultmate orbital/tharmel assignments o eroerge. Even
sincere effors 1o forge 2 cooperative DBS venmire can involve delay as parties negotiate
agrectoenis and seek the necessary Commission approval of 3 merger or sale. ¥ Moreover,
requests for extension of time, modification requests, and transfers or assignments all require
independent review by the Commission, in additon to the zmalysis of cach perminee’s due
diligence demonswration.

70. It appears that such delays would only be perpetuated by reassignment of ACC's

chanpels under the policy anpounced in Confinen@l. In that case, six permitees (other than
ACC) received a total of 30 paired and & full-CONUS chanpels fewer than they had

ax Coarinernal, ¢ FOC Red a1 6293,

) We reserved ¢ight paired chamels (tbe ol umber requened) for USSB and ckven paired channcls
ecach for ACC, Cominennl, EchoSuar, Direcsat, DBSC, Tempo Satefiiee, and Hughet/DIRECTY, id,
.. A U001 emd £30¢ n3). Toese chamiel revervations were S paired chanmels fewer than had been
requesied by ACC. EchoSar, Direasar, Teapo Saellite, DBSC, 10d DIRECTV, respectively, and 5
MMBMWSWBIMMMMMWCM. Id. u 629597,

FCC No $3-229, Ju:: IS. lﬁwmmhnmulmmohppimm
assignment of orbial locadons).

¢ We reempharize bere thias, while some delsys may result during negorinions oa mergers or cnopcﬁdw
arrangewents, the nogotiaring paniey must fill cormply with our due diligenee requirersents, and failure
10 make ApPropriaie progress wwards completion of an operational sysiem is ot exvused by such
e gotiations.
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requesied.“¥  Under Continénml. cach of those permiaees would have the first right to a pro
refe distibution OF ACC's canceiled chanrels, As a result, six perminees Would be 1esigped
four psired channels cach, further complicating the :lready frecrured distnbution of pag
channels. ¥ Since four channels may not provide sufficient capacity io operate @ viable
system, ¥ such piecemeal sssignment of crsnnels could render the potendally full-CONUS
orbital location ai 110" unusabie by any single germinee. We could then anticipate further
delays as the perminces negotiated (0 aggregate a sufficient number Of channels (by merger
Or buyout) to justify the cxpense of launching a DBS service at that location. In (he
meantime, the public would suffer a5 hese veluable DBS resources wenl unused,

71. In addition. we fsar that ascigcing ¢Sanrels pursuasnu i0 Conrinental will
indefinitely delay complcuoo of the last DBS precessing round. This is a ral prospeet
because (e requests for a wial of 30 mired and 8 AUI-CONUS chaneels Of e SIX crmines
who reccived fewer channels than requested in Conminental could not ¢ zadisfied by
diszributing ACC's 27 cancelled pairs Of channels. Absent a ¢hange 0 policy. theswe requests
cculd only be sadsfied upon cacczation Or swreader Of another's rermit.  Timus, existing
R A P o Cion At operation oI DES Bicingpied 1o Contnenal s have oot

72. It is our current opinion that opening a window for new applications for DBS
“ermits o use reclzimed channels (and orbital positons), and then deciding amopg mumually
:xclusive applications by suction, will best serve the public interest. EchoStar argues that the
Commission may pot revisit the Conrinenmal decision without prior botice 10 the public and a
:orplete record on the issue of channel/orbiral assignments. 3 Our decision to initiate a
ulemaking proceeding on these issues (s § 66, sipra) dbyiales these copcerns. Moreover,
Wr commitment to expedite that rulemaking will ensure that the cancelled channels are
eassigned, eitber by auction or some other method, in Jamuary 1996,

73. It does pot appear thar adoption of 2 new assignment method would present a
ignificact barrier (o successful implemenmton of DBS service by the parties affecied, All of
1 permittees have received the orbiral/chaonel assigmments that we specifically reserved for
wm in Continental, and o pevmites.has received any additional assigmments as & result of

Ser foomons 129, supra.

¥ Pgor example, Direcuiar has been assigned a single chammel at 110°, and USSB bas tirec channels ot the
sarpe location. See. foomotes 94 and 108, spra. :

Tempe Satellite bas recently indicated that even the 11 charoels it has a1 119* “are pot sufficiens for a
competitive sysem.”  Seg lener from Richard E. Wiley to Hoo Reed E. Hunds at 2 (dated August 13,
1995).

e Frhalrar e a1 12,19 faner from ErhaSuar to William F. Caton_ dated June 16, 1995,
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cancelied or surrendersd permits.S&  Although existing perminess' DBS plans may be
sufficienty flexible 10 incorporate additional channels, several are already, OF very soon Will
be, successfully operating their DBS systems withour the further assignments. Moteover, we
suggested in Coptinenial that perminees enter cooperative ventures if exisung assignmenes
proved insufficient. Perminess that have done s0 have met With success: Directsat has
joined with EchoStar and they are scheduled 1o begin operations within months: DIRECTV
and USSB currenty provide indeperdent services from a shared sawelliee. Thus. plans Of
existing perminees and licensees for DBS service will not te unduly disrupted if they receive
no additional channels assignments.

74. For the foregoing reasons, we will initiste a rulemaking proceeding this month ©
consider p=w rules for the DBS service. This proceeding Will consider new processing
procadures and auction rules to assign any zvailable DES orbital/channet recources. We may
* also propose rule changes in the wake of DIRECTV/USSBE's successful depioyment 0T full-
CONUS DBS service. We agproved such servicze oaly ON a conditional basis jn 1589 & w
urcenzinty about iu technical feasibility, In light Of its apparent success, cerain aspects Of
our assigmment policy need 10 be reconsidersd. We inend W adopt rules 1o usher in a new
era OFDES service w the public, in which DBS erbital/channel assignments are swiftly
utilized and the public reaps thw full benefit Of DBS spectrum resources.

C.  FrhoSmr's Request as 1 Prohihited Er Parre Communieaniom

75. OOMay 30, 1995, the Commission's Acting Secretary, on bebalf of the
Managing Direcior, potified the partes Of several prohibited e parie communications that
had occurred in this proceeding 2% These communications were comprised of: (1) three oral
presentations by a CATA representative made by iclephone o two Commissioners® legal
assistants on May 2, 3, and 4.1995: and (2) three oral presenntions made by representatives
of CATA, C-SPAN, and Comcast, respectively, 10 two Commistioners and their legal
assistanrs on May 8. 1995, while thy were auending the Natonal Cable Television
Associztion Convention, N reporting these A parre commupicstions, the Commiission
employees indicaied that they were unaware ar the fime that the proceedings were restricted
and zlso stated their belief that nooe ofthe persons making the presenmtons {none Of whom
were parties (o the underlying procesding) were sware that the proceedings were restricted.

DA Twg perminees have not yet recxived atsignmenn for their western orbina! locations ooly, one becase
it had not yer demonstrated due diligence in contracing for it westers suellite, and the other because it
had pot¢ yet indicated which wesiern orbital locarion ot preferred. ez EchaSur, 7 FCC Red a1 1771
Dnmlmmxum_mdh&.lm..bat%-lmmumd 1999).

X Sec Lener from William F. Caon. Aciing Secretary, w Roben W, Jobnwoo @1 al., daed May 30, 1993,

This oetification was made pursnan: to and in compliance with Section !.1212(¢c) of the Commission's
Ruies, 47 C.F.R. § 1.1212(e).
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76. Further, on May 15, 1998, the Crairmap of General Instrument Corporation
(*GIC™), which is also a non-party. made a wrinen ex parte submission to all of the
Commissioners. Onc week later, GIC notified the managing Direcior that, unaware of the
proceeding’s restricted staus, it had made the impermissible wrinen communication. ¥ GJc
then served copies of its submission on all panies.

77. EchoSur has requesied an investigation to determine whethet any additional ex
pafie communications occutted while the procesding was still restricted and such
communications were therefore prohibited under the Commission’s rules.s Although on
May 26, 1995. the Commission issued a public notice changing the surtas of this proceeding
from restricted 1o poo-restricied. ' and EchoSur subsequently used the opponunity afforded
by this reclasrification 1o hold discussions with Commission personnel, EchoStar contends
that this “canne cure the potential harm caused by prior prohibited ¢ffors w influence the
process. MY Tt therefore requests that the Commission issue an order to show cause why the
Commission should not draw inferences adverse 1o the positions advocated in the er parte
communications, as a sanction for violation of the Commission's rules.

78. We see no reason to cooduct an investigation intp whether sdditional probibited
ex parte comruunications may have occurred, We pote that as soop as Commission personnel
learned that the proceeding in question was a restricted manet, appropriate disclosure of the
oral copracts was made, We further note thar as soon as GIC realized that its writen
prescmation was pot permissible under the Commission's &x parte nules, GIC itself prompdy
notified the Managing Director of the communications and served copies of the prohibited
presendation upon the parties 1o the proceeding. in view of these tircumsances, we have no
reason to believe, and EchoSear bas pot offered evidence m suggest, that any additionat
presenmrions pol permitied under the rules have occurred. 'We therefore deny EchoSas's
tequest for an investgation

79. We aiso deny EchoStr's request that we issue an order 10 show cause why the
Commission shouid pot draw inferences adverse o t positions mken in the anproper e

LI ser Lener from Ronald K. Machtley | Andrew Fishel, Mamging Director, daued May 22, 1995,

i

Sex foomame 29, spra.

i Sex Public Nacice No, 34107 (Iar'l Bur. May 26, 1995)"Ex Pane Notice®™). Our rules provide that
*the Commixvion rewiss the discretion © fusue public potices seding forth modified or more sringent
e pane procedures,” 47 C.F.R. § 1.1200¢a). Ip this inwtance, becaine the application procoedings
rissd “complex legal and policy fanues® wnd concerned “rapid developmenss i the DBS service, the

Bureau dewrrmined that modification of the er paste rules would “assiz the Comminion-in-developing-s———3
- more compléte reeord oo which a well-reasoned decisiop can be made.” Ex Pane Nodoe af 1. -

Although EchaSiar questions the wisdom of the Burean's reclassificarion of this procesding, we decline
0 undo the Bureay's reasonable exercise of is discretion. :

¥ Lener from Phitip L. Malet to Andrew Fishel, Managing Direcuwr, daed Jupe 13, 1995, a1 3.
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parie comununications.  ExhoSur has identified rwo specific srpuments that it asseris were
rmade in tyn presentsiions: (1) that granr of ACC's applications i necessary 10 ensure
compedition jo DIRECTY: and (@) i grant of ACC's spplications will provide digital
progrumming capability 10 rural cadie sysiems.¥¥ We note that the persons Who made the
prohibited communications were ROt pirtiex ai the time the prsedlitions were made and that,
even though trey have subsequenily inempied 10 become panicipants in this proceeding, they
have failed io satisfy the rmquirsments for party smrus. ¥ [n my event, we are not pe rrus ded
h i any harmful prejudice has occurred i would warrant the mquesied anctdon. The
subslance of tw prohibited presenutions were fully disclosed soon afier they were nude,
similar argumeats were made o0 e record of o precesding, and EchoSwr has thus had 1
full opportunity o respond to the subteance of these ¢laims both orally and in wrinsa
submissions. We dherzfore deny EchoSur's reguest for sanclions.

N. ORDERING CLAUSES

80. Accordingly, IT IS ORDERED thar the Applications for Review filed by
Advanced Communications Corparzten znd Tempo DBS. Ine. are DENTED.

81. IT IS FURTHER ORDERED that the Applications for Review filed by Primestar
Parmers, L.P.. Cable Telecommunications Association, and Geperal Instruments Corporation
are DISMISSED for lack Of standing.

82. IT IS FURTHER ORDERED that the Motion for Expedited Action filed by
Tempo DBS. Ine. is DISMISSED AS MOOT.

83. IT IS FURTHER ORDERED thar the Request by EcboStar Satellite Corporadion

for an investigation into and imposition of sanctions for pronivhed & parte cormmuaications

o this proceeding is DENIED.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
U gep EchaStr Opp. at 42-43.
— Sez 16, apra, -
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Dissenting Sistement of
Commissioner James H. Quelio

in the Matter of Advanced Communications Corp.

10 its decixion today. the majority has changed the DBS duc diligence rules in the
middie of the game, unlawfully and unfairly disadvantaging an innccerx panicipant. By a
slim majority indicative of the diffiaut factual, legal and policy issues before us. the
Commission has affirmed the Intermtiona) Burcas's finding that Advanced Communications
Corp. failed to meer its due diligence obligation in the construction and launch of its DBS
system, The result: Advanced's construction permit has been cancelled. its application o
astign s DBS construction permit o Tempo has been dismissad as moot, and the channels
and orbial lecations previously assigned to ACC wil] likely be anctioned to the highest
bidder. The praciical publik interes result of the majority decision: the furure of a smalt
cable operator “headend in the sky® bas been jeopardized: the dase for the arrival of first-
ever DBS service 10 Alasks and Hawail is unclear; and additiona) muitichanne! video
programming competilion frorn another DBS provider will be delayed.

* * Because this decision demonstrates 4 lack of undersranding of the hisiory of the DBS
service, and because it fundamennally misappiies Commission precedens, [ respectfully

dissent,
The History of the DBS Service

I find it intcresting that the rwo dissenters in this case are the o scaior
Commissioners at this Agency, In my view, this is no coincidence. My colleague and |
have experiencedd firsthand the growing pains of 3 fifieen-year-oid sreilite service thar many
experts and pundits loog 2go wrote off as 3 technology that would pever make #t from the
drawing board into the home. This skepiicistn was pot withour some foundarion, given the
subsaantia) developments in DBS satellize wchoology, chunges in Commission. palicy,
regarding chenoel and orbital-assignments, and the Challenger and Ariane hunch vehicle
failures of the laie 1980"s, all of which oecessitued changes in business pians, expendimure of
additional funds, and delay, Moreover, my colleague and | have served on this Commission
when it bravely refimed, despite the dire predictions of these "expers,” o abandon an
industry that promised to offer sibscribers an alternative to cable service.

It is this firsthand experience, together with the fact that the DBS inclusay is only
beginning 10 become a viable and competitive service, that highlights 1 me the absurdity of
the majoriry’s decision 10 caecute one of the survivors of this brush with-marketplace death.
As 3 veteran, this strikes me a3 somewhat akin o rewarding 2 survivor of the Charge of the
Light Brigade by puuing him in front of a firing squad.

Lest we inhibit the viability of a service' that still ncods eclief from undue regulatory
constraints that could inhibit its growth —~ and by growth | mean the grownh of a service that
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inchades pODMETOAR DBS providers that can compeis with each ocher &3 well 38 with other
multichannel video programming providers - this Comimnission should bave conlinued 10
apply its 0w diligence requirements in an evep-handed and forward-thinking mannet. Sadiy.
this goal will not be achieved, The decision by the majority in this case assumes that,
because rwo DBS providers (including one cwned by the largest corporation in Amecrica iIn
19543 taunched service from a shared sazeltite in Ocwber of 1994, this service has *arcived.”
This rationale leads the majority 1© conclude thal extensions of time can be denied. willy
nilly. and that recovered spectrur should be auctioned off w0 anyone with 3 pocket deep
enough to jump onto the DBS bandwagon late in the parade. This result is pawcny unfair @
Advanced and the other DBS licensees and perminees who invesied time and money {§ years
ago when the poasibilities that this service would become viable were minimal, at best. —
Moreovet, this result. despite the ambitious lirciable set by the majoritys will result in
furthet delays in the initiation of service by newW DBS providers. :

The Commission’s Due Diligeoce Requiremesnt

In ruling on a request (of esteosion of a DBS consuruction pevmit, the Commission
considers "[1)be twmlify of the circumstances = thase €fforts made and those not made, the
difficulties encouniered and those overcome, the rights of all partes, and the ultimaie goal of
wrviee to the public.” ussB1. 3 FCC Red 6858, 6859 (1988). In short. the Commission
munuiahm&hyhmbedukdimp\cuﬂmmcfmapiﬂumwﬂb
interest benefits. ysse .7 FCC Red T247, T249 (Vid. Sve, Div. 1992

Advmasd'semﬁionmﬂwﬂlfarucuudmcminimddchyﬁnlwwﬂhavemﬂuﬂm

Advanced’s exmionmqu:nmdapplic:ﬁon for assignmoent of it copsTuction permit 10

Tempo been graned. M&Mmmdﬂcmpodn!bzndhweﬂwpmwd.alﬁﬂs

sarellite would likely bave been launched in April 1996. One has ouly 1© Yook a1 the hisory
ofdauhmﬁunmhwmrwm_mlhwmmwwmm -

“Turning to the due diligence showing of Advanced, Tt is imporuant 10 note that the
anly pesiod relevans 10 the Comumission's decision in this case is the four-year period
foltowing the grant of Advanced’s first extension request. not the entire tep-year period since
Advanced was granted 3 construcion permit. The Commission previously ruied of

v imirial six-year period following gramt of 3 constuction permit
~ 4 s aa—laa liee acher
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iechnoiogy. changes in Commissian policy TTRaTing channe! 3ng orbdital assigrunems, ang
the Chalienger ang Ariane Lunch vehicle failures,

and channely. See Continena} Juiellire Corp | « FCCReg 6292 (1989), Rl recon,
dsnieg. 5 FCC Red 7421 (1990): Mlmﬂﬂ-‘iﬂm_&mm 8 FCC Rea 6680 (1993,
Zren _gderied, FCC No. 9542 (Oct. 5. 1999, Therefore, for the first year of its four-year

CIWNSion period, Advanced annot have bees EXpeLicd 10 have demonmiryieg progress towsry
voastruction, : .

In a decisiog adopead in January of thix year, the Commisvion peroved Dif:t!ﬂl'l

aul!hmdzmnﬁmﬁhmofhnuuhuhdammhqu Sez Direcoat Semi-
Annual Progress Report, Exhibit E 1o Conrract Muodification No. 7. filed Augux 16, 1994,
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Progress Report  Specifically, the majority fails to now that, Af the time their sscignnent
appicarions were filed, Direcoat had expended 3 mere 0.13% of the coaract peice and tht
this constiruted due diligence; whereas Advanced's payments oa its siuellite contracy were
deficient because they amounied o less than one percent of the contract price.  The majority
also fails 10 note that the actual dellar amourn expended by Advanced was laer specified in a
letter filed in the recond dated Sepember 19, 1995, as $7-8 million. The scoual doilar

! amount expended by Directsat prior o its merger with Echostar, while not set forth in the

' majority opinion of in Direcisar’s 1994 ngms Report, is likely significandy lets than the

i amount expended by Advanced,'

The majority anempts instead to distinguith the Advanced case from Direrisat Corp,
by clziming thar Direcisal requesied only & transfer of its comstruction permit, Dot an
cxicrsion of time 10 constuct.  Direstsar’s DBS zudorization. bowever, expired o6 Augun
15. 1995, and EchoStar has applied for an extension. That EcboStar would require an
cxiemtion was apparcet af the time Direcisar filed its tramsfer application. Moreover, the
Commission in Diregtsat Corp, felt compelled o comnwem on Direcisat's progress wwand
’ construcrion of s DBS system, a commen that presumably would bave been unnccessary
! bad the Commission felt thar Directsat’s due diligence was irreievant,  The key difference,
i thet, berwees Directsat and Advanced appears to be the order in which the extension and
transfer applications were submiaed. This distinction withowt a difference should oot be the
key facior in detzrmining the face of 3 DBS permitiee, mddnmjomyoﬂmmlumvty
it should be of decisiom! significynce,

In 1991, the Commission granted a second extencion of & perminee’s construction
permb in Light of iD comract to use satellites provided by & competitor., USSB [T, 7 FCC
I Red ar 7251, The Commission based its exiension on the fact that the perminee, USSB, had
complied with due diligence requirements by conmracting @ use franspooders og 3 sanilis
designed, buih and lumehed by DIRECTY. In fact this Comminion bas maircained dhar -
DBS service will be expedited if DBS permitieey “are free m seek Commission approval ®
combine assignmens and resources through merger or buyout.*
! 4 FCC Red. at 6269 (1589). Like USSB and Direcrsat, Advarced beeded the Commistion's

l sdmonition to proceed diligently by entering into & binding, noo-contingent coptzact. with
Tempo DBS for delivery of sarilizes, but the Commisvion refused to credit Advanced with

— mgv e

'The majority makes much of Advanced's “faillure] to specify how auch money it
' acrually invested @ the constuction of its satzllites.” Majority Op. at para 50, Apparently,
: the majority is umaware of the September 19, 1994, lener filed by Advanced as part of the
record in this proceeding in which it revealed that $7-8 million was paid toward consouction
of its satellites. Moreover, it is incresting 1© note that Commission rules do oot require a
permitee m reveal the actual amount it has invested in ity satellite systemn; rather the roles
require that the perminee reveal what percentage of the satellite cost it has invested.
Advanced, like Directsat, fully complied with this requirement in filing its progress repors

with the Commission.
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The majoriry. in distinguishing USEB I and the case involving Advanced, poimns ous
that it considers “the lacX of ongoing invoivemen a key disunction between these two cases -
Majority Op. at para. 53, While in USSR 11 the ongoing involvement of USSB is tlear, suon
“ongoing involvement® is less clear in Riresiaat Corp,, where Direcrsat Transferred controi of
is DBS authorinton o the pure company of Echosar, Is *Directsar® sl involved in the

txiensiot roquest for this reason.

mmmhnhmthmjmﬁyhudxﬁedm“wiﬁauntiqwmo(m
hisory of this fledgling saellite service, Moreover, the majority has set up a series of
mmmmmmﬁﬁmhmmum'smm
ammdmmmm«omupemmmwummmmﬂum.
Mamﬂn&mpﬁy:ﬁuwmmunﬂuhmmmanof
Dmavhdhnctamempuﬁipneinamldnat.uﬂhmmafhpiomofu
DES service with ooly 2 panful of mica. This reswt squares with neither the law nor with
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DISSENTING STATEMENT
OF

COMMISSICNER ANDREW C. HARRETT

In Ra: Advanced Commmications Corporation Applicaticn for
Extensiocn of Time To Cconstruct, Launeh, and Operats a Direct
Broadcast Satellits System; Applicaticn for Consant To Assign
Direct Broadecast Satellite Corrssvictica Permit from Advancaed
Commrunicaticns Corporstionm tO Teampo DBS, Ina.; Applicatien fOr
Modificatien Of Direct Ercadcast Satellite Service -Construction
Permit (File Nos. DPBS~94-11EIT, DBS~54-15ACP, DBE-S54-16NMP).

Fursuant to today‘s action; the Commission affirms the
International Buresu’s (*Bureau’} determinaticn that Advanced
Cemmunicatiens Corporation +{*acce) failed to meet its due
diligence obliguion Of proctedipg expeditiously with the
constrdction and! launch Of its direct broadcast satellite (°DBS")
system.” As a: result, the channels aod Orbital loccatigns
previously assigned to ACC' will revert to the-public for
reassignment. FurtBer, the Commisefomr has' cho=en t& initiate a
rule making to eestablish a. pew methodblogy by decidirg upon
mutually exclusive applicatiens for the' reassigmnment Of DBS
channels and orbital poriticns. Ase:a. resalt Q%pm _disagreement
with the Commissiocz'e due diligence finding. 1In chis case, | fsel
compelled. to dissent from tecday‘s decision,

In the past wbea reviewing due diligence efforts hy DBS
pernittees, the Commission has heretofore granted extensicns to
several permittees in an effort to encourage tbhe delivery of pms
service to the public. To that end, over the years, the
Commissicn has exercieed greater flexibllity when reviewing the
due diligence criteria for various DBS permittees, even though
these somewhat relaxed expectations may have proven unacceptable
for ocher video programming providers In the marketplace. It
would therefore, INn ny opinion, seem entirely unreascnable, and
indeed, irrespcneible, for the Commission 1O disregard its
primary objective--to encourage competition amongst DBS providers
in order to enhance consumer choice--by forestalling yet another

viable and prepared DBS competitor from entering the marketplace
In the immediate future.

The ccmmission‘s due diligence requirements have two
components. First, the Cemmiszsion requires that a DBS permittee

i dva

; , 77 Rad. Reg. 2d (P&F} 1160
(DA 8$5-%44, April 27. 19951.




begin construction or complere contrizzing TOr construetion
tne satellite stagioz within, cne vear of che grant i
censtructicn parmiz.  Secondly. the pemi:cgegmus: Bég*ﬁ'
operation of the sateliice station withia SiX (8) years gf epe
grane of icr permis, unless otherwise determined by tche

commission.'

In denying ACC's regues: for an excenaion. whe Bureau
concluded chic. from its assessment OF the zozalliy of the
circumscancea. ¢t had made little progress in the constructien,
launch-.and inixtation OF a DS svsiem Lo the past Zecade. <The
record indicates that im 1384, the Cemmissioa granted ACC's
spplication for authority to construet and launch a DBS system,
subject o its fulfillment of the Commission"s due diligence
raquirsments, In Octeber 198§, the Commissiomn found chat ace kad
complied vich the first due diiigease component by contracting
for the censirucsion of its First two DBS savellites, As A
result, the Coemission granted ACC's requese for sixteen (1§}
channels ac each of twe orbital locatieas. In addition. aec
requested addirional channels at these locations as rpart of (s
medification application. The <ssmissicn Teserved, but
Atd net assign, eleven (11) additienmal pasirs of channels for ace

ditioned UPON ACC’s satisfiactich of che First prong
~. due diligence. In Februazry 1990, Advanced applied for a four —
year exteasion Of time te censtruct and operate ILS 028 systam.
The Cormissian granted tnis Tequest IN April 1991 (exzendlag the
deadline to December 7, 1994). amd isrigned AOT nineteen {19)
additional c¢hanreis, Ioportantly, as the record indicates, ACC
did ast receive its final channel assignments until April 1s91.
Therefore, 1| believe it IS imr<rative that -« fecus cur review on

ACCt s scricns sunsequant to that dace.

Despite ACC's efforts IN developing its CiE srystem, to ric:
ACC’s failed sagoziaticens for a joint venture with another pes
permizree, Echostar Sdtellite <orporition [('Ieboscar') as well ae
frg contractual agreement-with Tempo DBS, Ine. (TOMD.)" for the
constrmyction and launch of a satellite, the Bureau concluded that
o agti did not azeynt te the a ca ion of = DBRS !
- g%et%ﬁ Iﬁ‘% g?‘n‘rmgem: Fr thet'i‘aun'(::ﬁu::'lid o;g:&ogi gas
C service. | am puzzied as to why the Bureau determined co apply
different see OF criteria for ascertaining due diligence than
were Used for other permittees with respeect to the launch of
service in reacking its finding that x¢c had oe: =met: the due

diligence requirzssats.
I bo no: believe Chic aCC's efforts are pitently

1 gee 47 C.F.A. S 100.1%(b).

~ 1 Tempo DBS ia an affiliate of Teie-Communizazions, Ine.
{*TCI*) .
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distinguishable from the efforts made by those permittees in
cases In which the Cemmission either granted an extension Tequest
or a cransfer of contrel applicatjen. FOr example, in July 1sse1,
United States Satellice Broadcasting, ine. (*ussa*) Tiled 3p
extension regueat and a miner modification of jgx construction
permit ccncerning its authorization to cperate A DRS satellite on
five (3) channels at a specific orbital location. In its minor

modification application. USSE staced that it had entered jpnee an

agreement with another entity, Hughes Communicati Cal .
Igc., (*Hughes*), te purchase a pgyload ofu?lve (g?'trangﬁgnders.

Significantly, these transpooders were NOL ON one of ysse's
constructed and launched satellites, but on one OF Hughes*
satellites, te be located at the eame orbital lecation os USSR's
chanrnels. As & vesult, USSB sought authority to implement its
five (8! channel service by utilizing five (5) -transponders on
one of Hughes®" satellites rather than constructing and launching
a2 separace five-channel GE Astreo-Space satellite as previously
progoged and approved.* In additien, USSB scught te modify the
technical specifications of its authorization to conform €0 the
specifications of tbhe Hughes satellite. It sbould be noted that
USSB*'e DBS sysrem was required to be in_operation by December
1992, while Hughes’ system was not required to be IN operation
until December 1994.. As a result, USSB requested that itcs
completion date be reconciled with that of Rughes. ‘ In that case,
the Commission applied an analysis that led te.the cenclusion
that the ultimate goal of service to the publiec would be advanced
by a grant of UssB’s request for extensics OF time.t

In chis Order, the Commission alse .concludes that ACC's due
diligence effcrts were different from those OF Directsat
Corperaticon ("Directsac®!.' | am not persuaded by the.
Cemmission's findings. Directsat received ita DES construeticn

ermitz IN August 1989. The Commissicn determimed that Directsat
ad satisfied the first due diligence requirement in November
1893 and accordingly zssigned it tem (10) channels. Omnly five.
months later. Directeat sought approval for transfer Of conrrnl
of 1ts permit te Echestar‘s parent cocupany. Ioterestingly,
techeszar held eleven {11) chaznels at the sams location as those
nweld by "Directsat. The Commission granted that authorization In

4 i

See
n . 7 FCC Red 7247, 7249 (1%92).

.l
]
k1

$ Id. at 7250.

* See In re Application of Directsac Corporacion and.
fchoestar Communicactions Corporacion, 10 FCC Red B8 (1894} .
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November 1994.

it appears chat the Commission credivs Directsat for
negotiating and consummating a transaction with Echoscar in 4 !
T more expeditious fashion than ACC. hile | acknowledge tha B
an uncertain business situatiem, or an unfavorable business ¢ :
limace 1IN cereral have net bee.? adequate explanations LOF -
failure to meet a construction timecable,! | do believe thac,
under chese circumstances, the Commission MUSt remain cognizane
abeut the practicalities of the marketplace. A period of lengeh
negotiations dces NOt necessarily dencce a clear intenticn to> 7
delay. |Indeed, negociacions betwesn Echostar and acg failed
within one {1} year Of the grant Of ACC's April 1991 extension, -
clearly, the negotiaticns between ACC and Echostar involved a ==
subscantizal transaction that firally resulted In protracted a
litigatioen. As evidenced by the record. both parties proceeded
to conduct fiegotiations vich ocher parties. DUnfortunately for
ACC, such events transpired near the expiration of its
constructicn permit. 'Cn the ocher hand. we ncte that Directsat
immediately consunmated a deal with Eckestar., wWhat the
Commission fails to acknowledge is that Directsat and Echostar
had the same orbital location and thua derived tha benefit of
economic efficiencies. ©n rhe ctkier hand, the Comissica alse
fails ro noce that megetiations between Tempo and ACC advanced ce
the peint where Tempo began to commence constructiom of ITS. "}

~=tellites to accoczodate .the 110¢ corbital 1cganian.’

Although the Commiseicn in the izstant Qrder seeks 1O
elaborate ON varicus differences betweem ACC's and USSB’s and
Directsat‘s actions, | am net wholly persuaded that the ]
distipcticns are .as obvious as espocured, In my VIEw, a review
and analysis Of the Geordiazn knot Of issues in this case will -
reveal certain distizctlions. For instaace, One may argue chat 3
t..2 public would have alse berefited from the sale OF ACC’'s
permit to Tempo by Increasing the choice OF DBS providers.

Therefore, 1 do met believe chat ACC's efforts are substantially
incongruent With those Oof USSB and Directsat so as to warrant a
finding of no due diligence and the revocaticz OF ACC’'s permit.

Bt ks s o

— ‘
i It ehould alse be noted that Directsat was permitted €0 -

profit from ita e2le of the permit., Becausa Of n¥ unwillingness c

to suppert our finding of DO due diligence here, am persuaded

chat Acc should have been afforded the same opporzunity.

' see In_re Apvlications cf .
, 3 FCC Red 6858, 6859 (1588). 3

* | make chis cbservaticn only for purpeoses Of
demenstrating an intention by the parties te proceed with a DBS
system without undue delay.




_By comparisen with the other pertinent 1 stances, | am pnot
convinced chat ACC did not satisfypthe due drligence °
requirements. Unfeortunately, | believe chat Commission precedent

in this area is murky enough So as to elicit persuasive arguments
in chis case fer both sides. Based on tne public policy
concerns, hewever, it is clear that the Commission, iIn the past,
cave DES permittees greater fTlexibility. baaed 0N the_ facr that
CBs service was a relatively fledgling industry INn which there
were very few players and in the incereat oOf nuking cgs service
available to the public. as a result, until such time an the
Commission had established and clearly stated a definitive and

inflexible aﬁproach to che due diligence scandazd, | believe the
Commission should have used a similar basis fOr determining ACC's
due diligence compliance. As a consequence, | would have
approved an sssicmment of RCC's permir to Tempo.
REASSICNMENT QF CHANNELS

The Commiaselon ham announced that it intends to initiate az
expedited rulemaking proceeding te establish. a new mechodology
for reassigning DBS channels urd orbit8l positicna. Eased ON the:
zsswnption that aucticns will be used to reassiga the reverted
channels, the Commissicn has proposed to hold the DBE auction
within the next three (3} wenthe. Baaed on the Commiseion‘s past:
experience. with aucticrs and the coumplexities involved IN
developing acceptable service and auction rules, I firmly believe:
that such a timetable is wholly unrealistic., ‘Moreover, | am
convinced that today’s decision as well as any rules promulgaced
for auction. in this sexrvice Will be subject te judicial
challenge that will considerably delay -additienal DBS service to

the public.

The Cemmissien ham. on prior occasions, indicated that one
of ita primary goals in the DBS area IS to premote the prompt
initiation of DBS service. Although 1 am loathe to prejudge J
rulemaking for reszssignment of the reverted channels, I am
skeptical "about the Commiseicn’s timetable fOr establishing a new
methodel for the reaseignment Of DBS channels that will not
further delay gervice to the public. Therefere, I will .zeview
the commente for the rulemaxing which will be initiated in the

immediate term With great intereat.
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AVIT OF J

|, JamesH .Quello, having personal knowledge of the siztements made herein, do state

under oath the following:

1. During 1995, 1 was one of five Commissioners of the Federal Communications
Commission (*FCC™).
2.

0n Ocwober 16,1995, ina 3-2 decision, the Commissioners denied the petition of

Advanced Communications Corporation (*ACC") for an extension of time in which 10 construct,
launch, and operate its Direct Broadcast Satellite ("DBS™) system, in the case In re Advanced
Communications Corp., Federal Communications Commission, NOS. DBS-$4-11EXT, DBS-94-

15ACP, DBS-94-16MP, Memorandurs Opinion and Order (Qctober 16,1995) (the 'Advanced
Order).

3. As a result of the Advanced Order, the channelsand orbital locations previously

assigned to ACC were reverted to the public for reassignmentby auction.

4. | dissented fram the decision I the Advenced Order, and a copy ofmy dissenting

opinionis attached hereto. In addition,based on my deliberationswith the other Commissioners,

at least one ofthe Commissioners in the majority based his Or her decision N the Advanced
Order on the expectation of Federal revenues that would result from the reassignment by auction

ofthe channelsand orbital locations previously assigned t ACC, which I believe Violates 47
U.S.C. § 309GX7)(A).

[[EXHBIT 3



FURTHER THE AFFIANT SAYETH NAUGHT.

S poss f il
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Dissenting Statement of
Commistioner Jxmes H. Quello

In the Moria of Advanced Communications DTP.

In its decision today. the majority has changed the DBS due diligence rules in the

middle of the game, unlawfully and unfairly disadvanuging an innccers panticipant. By a
slim majoriry indicative of the difficult facrual, legal and policy issues before us. the

-~ Commission has affirmed the Inizrmational Sureau’s finding that Advanced Communications
Curp. failed to meet ity due diligence obligation in the construction and launch of its DBS
sysiem. The resuit: Advanced’s construction permit bas been cancelled. its application to
assign is DBS construction permit 16 Tempe has been dismissed a3 moot. and the channeis
and orbital Jocations prcv»ously assigned 10 ACC will likely be auctioned to the highest
bidder. The pracsical publu: inzerest result of the majority decision: the furure of 2 small
cable operator “headend in the sky® has been jeopardized: the date for the arrival of firm-
cver DES service 10 Alaska and Hawaii is unchear; and additional multichannel video
programming competition from another DBS provider will be delayed,

Because this decision demonstrates | lack of undersanding of the hisiory of the DBS
mice. ad btecayse it fundamentally misapplies Commission precedent, | respectfully
dissenc.

The Histary of the DBS Service

I ind it intcresting that the two dissenuers in this case are the two senior
Commissioners at this Agency. In my view, this is no coincidence, My collesgue and |
have experienced firsthand the growicg pains of a fificen-year-okd saellite service that many
expents and pundis loag age wrowe off as a echnology that, would oever make it from the
drawing board into e bome. This skeplicism was pot withowr some foundation, given the
subsiantial developments in DBS satellite wechnology, clanges in Commistion palicy,
regarding chonnoet-and orbict-assignments, and the Challenger and Ariane hunch vehicle
failures of the laie 1980°s, ail of which pecessitated changes in business plam, expendinre of
addiional funds, and delsy. Moreover, my colicague and [ have served oo this Commission
when it bravely refused, despite the dire predictions of these “expers, w sbandon an
indusry that promised o offer subscribers an alemative to cable service,

It is this firsthand experience, together with the fact that the DBS industry is only
beginning W become a viable and competitive service, that highlights 1o me the absurdity of
the majoriry's decision to execute one of the survivors of this brush with marketpiace death,
As a veteran, this surikes me as somewhat akin o rewarding a survivor of the Charge of the
Light Brigade by putting him in front of a firing squad.

Lest we inhibit the viability of 2 service that still needs relief from undue regulatory
consuraints that could inhibit jts growth — and by growth [ mean the growth of 2 scrvice that
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